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No. 15,724 


CHARLES FRANKLIN JOHNSON, 
Appellant, 


BERNARD GEFFEN, 
Appellee. 


ON APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United |States 
District Court for the District of Columbia entered upon a directed 
verdict for Appellee (Defendant below), in an action brought by Appel- 
lant (Plaintiff below), for damages due to personal injuries joccasioned 


by Appellee's negligence. 


The jurisdiction of this Court is invoked under Section 1291, 
Title 28, United States Code. 
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STATEMENT OF CASE 


This action as originally filed was on behalf of Charles Franklin 
Johnson for personal injuries to himself and on behalf of his wife, 
Antoinette M. Johnson, for her loss of his society, services and con- 
sortium, against itwo defendants, the District of Columbia and Bernard 
Geffen (J.A. 1). At the pretrial conference before Judge Holtzoff, the 
Defendant District of Columbia orally made a motion to dismiss, raising 
the legal issue that since admittedly the individual defendant, Geffen, was 
a police officer acting within the scope of his duties, the District of Co- 
lumbia could not be responsible for damages for his negligence. The legal 
principle being, of course, that the municipal corporation cannot be made 
responsible for damages for negligence in carrying out a governmental 
rather than a proprietary function. This motion was granted by the pre- 
trial judge (J.A. 19). No appeal was taken from that order. 

When the action was called for trial, counsel for the Plaintiff volun- 
tarily dismissed the consortium claim of the Plaintiff, Antoinette M. 
Johnson, for due ‘to personal reasons she was unable to appear in the Dis- 
trict of Columbia to prosecute her claim. 

The action was called to trial on March 1, 1960, before the Honor- 
able F. Dickinson Letts and a jury. 

Charles F. Johnson, the Plaintiff, testified in substance as follows: 
That he was on February 11, 1957, the date of the accident in issue, sixty- 
two years of age and a resident of Quincy, Massachusetts; that since July, 
1954, hehadbeen residing at 1411 Kennedy Street, N: W., in the District 
of Columbia, because he was on a temporary assignment to the District 
of Columbia on behalf of his employer, Metcalf & Eddy, of Boston, 
Massachusetts; that Metcalf & Eddy was engaged under a contract with 
the District of Columbia to make a comprehensive study of the water 
pollution problem in the District of Columbia area (Tr. 5, J. A. 11). 
Mr. Johnson testified that he was in charge of this project for Metcalf & 


Eddy and had been here continuously since 1954, occupying office space 


made available to him by the Division of Sanitary Engineering of the Dis- 
trict of Columbia Government at 301 Bryant Street, N.W. (Tr. 6, J.A. 11). 
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The Plaintiff testified further that on February 11, 1957, following 
his usual daily custom, he boarded a streetcar in the vicinity of his 
residence, headed south on Georgia Avenue, N.W., and that he alighted 
from the streetcar at the intersection of Georgia Avenue and Barry Place, 
N.W. He alighted from the streetcar at about 8:15 A.M. (Tr. 6, J.A. 
12). After leaving the streetcar from its center door, Mr. Johnson 
stated he walked south on the loading platform and stopped a few feet due 
south of the platform waiting until the streetcar he had just left proceeded 
past him south down Georgia Avenue (Tr. 9, J.A. 13). It was his inten- 
tion to cross Georgia Avenue in an easterly direction and then continue 
walking south on the east side of Georgia Avenue to Bryant Street and 
thence to his office (Tr. 8-10, J.A. 12-14). 


After the streetcar has passed him, the plaintiff testified he looked 
to his left, or north up Georgia Avenue, and saw an automobile coming 
south toward him on the southbound car tracks but since this automobile 
was some feet north of the north end of the southbound loading platform 
it did not represent any hazard to his proceeding across Georgia Avenue 
in an easterly direction (Tr. 9-10, J.A. 13-14). 


Mr. Johnson testified that he then walked due east across Georgia 
Avenue for about twenty-three feet to a point on the east side of the north- 
bound streetcar tracks (Tr. 11, J.A. 15), and then turned south to walk 
to the loading platform for northbound streetcars (Tr. 11-12, J.A. 14-15). 


The Plaintiff's Exhibit No. 1 is a plat drawn to scale and prepared 
by Mr. Johnson after consultation and comparison with drawings of the 


District of Columbia Highway Department and actual physical measure- 
ments at the site (Tr. 48, J.A. 24). This plat was examined and 
verified by counsel for the Defendant prior to impanelling the jury and 
admitted into evidence as Plaintiff's Exhibit No. 1 by stipulation (Tr. 3, 
J.A. 10). 


The Plaintiff was called upon to examine the chart and thereafter 
indicated by making an ''X"' on the plat at the point on Georgia Avenue 
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where he changed his direction from easterly across Georgia Avenue to 
southerly down Georgia Avenue (Tr. 23, J.A. 17). Further Mr. 
Johnson explained why it became necessary for him to change directions 
to walk south down the road toward the northbound streetcar loading plat- 
form (Tr. 10, J.A. 14). 


The uncontradicted evidence indicated that from the west curb to 
the east curb of Georgia Avenue is a distance of fifty-six feet. More- 
over that the distance from the west rail for southbound streetcars to the 
east rail for northbound streetcars is 19.7 feet (Tr. 24, J.A. 17). The 
slope or grade of Georgia Avenue at Barry Place is downhill from north 
to south, a grade of 4.38%. 


After turning and starting to walk in a southerly direction toward 
the northbound streetcar loading platform, Johnson testified that he re- 
called 


"hearing a siren as if in a dream, just a momentary flash, 
just an instantaneous flash in my mind, the sound of a 
siren" (Tr. 12, 52, 53, J.A. 15, 25). 


He stated that his next conscious recollection was of being in an ambulance 
en route to a hospital (Tr. 14, J.A. 17). Further the testimony of the 
Plaintiff was that he never saw the motorcycle which struck him (Tr. 66, 
J.A. 31). 


Insofar as oral testimony as to the happening of the accident, the 
next testimony came from the Defendant, Bernard Geffen. There was a 
two-day respite in the trial due in part to prior commitments of the trial 
judge and in part to the weather. On March 4, 1960, the Defendant 
Geffen was calledito the stand by the Plaintiff and testified in substance 
that he was on the date in issue a member of the Metropolitan Police 
Department assigned to motorcycle duty on Georgia Avenue (Tr. 59, 60, 
J.A. 27). He testified he was operating the motorcycle which collided 
with the Plaintiff in a southerly direction on Georgia Avenue, that is, 
from the direction of Euclid Street down toward the ballpark (Tr. 60, 
J.A. 27). 
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The remainder of the oral testimony introduced by the Plaintiff 
related to the injuries and damages sustained by him. In brief, he tes- 
tified that in addition to multiple lacerations and contusions of his head 
and body he sustained a compund comminuted fracture of his right leg 
which was surgically reduced by Dr. Frank Hand (Tr. 16)| He was 
confined at Emergency Hospital from February 11, 1957 until April 17, 
1957, a period of sixty-five days during which time he underwent a 


second surgical proceeding involving a skin graft carried out by Dr. 


Robert E. Moran. Hospital, medical, x-ray and special nursing ex- 
penses in the District of Columbia amounted to $4,195.15 (Tr. 38-39). 
Thereafter Mr. Johnson was taken by ambulance to the National Airport 
and flown to his home in Quincy, Massachusetts, to complete his con- 
valescence. He remained in leg casts until December 28,| 1957, then 
onto crutches, and then a cane. It was not until May, 1958, that he was 
able to walk without some type of support (Tr. 21). In Boston the Plain- 
tiff was treated continuously until September, 1958, by Dr). William 
Green. The expenses of medical and x-ray services incurred in Boston, 
as well as other monetary losses incurred there amounted) to $1, 200.10. 


Mr.. Johnson testified he resumed working for Metcalf & Eddy in 
Boston on a half-day basis in July, 1957. He was not able to resume 
his full-time day until January 2, 1958. The evidence showed the Plain- 
tiff's salary to have been $194.00 per week at the time of the accident 
(Tr. 20-21). 


There was evidence introduced on behalf of the Plaintiff that he 
had a slight limp and experiences some difficulty in walking. These 


represent permanent injuries (Tr. 22-23). 


Before resting the Plaintiff offered into evidence certain motor 
vehicle regulations in effect in the District of Columbia on February 11, 
1957. Section 30(a)(2) was admitted by the court below without objection. 
The first sentence of Section 52(a), the definition of "Crosswalk, found 
in Section 2, and Section 54 were admitted by the court over the objection 
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of Defendant's counsel. These traffic regulations were then read to the 


jury, whereupon the Plaintiff rested. 


Thereafter the Defendant made his motion for directed verdict, 
which motion was granted by the trial judge. 


REGULATIONS INVOLVED 


Traffic and Motor Vehicle Regulations for the District of Columbia, 
. 30(a)(2): 
"Sec. 30. Further Limitations on Driving to Left 
of Center Roadway. 


"(a) No vehicle shall at any time be driven to the 
left side of the roadway under the following conditions: 


* * * * 


"2. When approaching within 100 feet of or travers- 
ing any intersection or railroad grade crossing." 


Traffic and Motor Vehicle Regulations for the District of Columbia, 
. 52(a): 


"Sec. 52. Pedestrians' Right-of-way in Crosswalks. 


(a) When traffic control signals are not in place 
or not in operation, the driver of a vehicle shall yield 
the right-of-way, slowing down or stopping if need be 
to so yield, to a pedestrian crossing the roadway within 
a crosswalk when the pedestrian is upon the half of the 
roadway upon which the vehicle is traveling, or when 
the pedestrian is approaching so closely from the op- 
posite half of the roadway as to be in danger. No 
pedestrian shall suddenly leave a curb or other place 
of safety and walk or turn into a path of a vehicle which 
is so close that it is impossible for the driver to yield." 


Traffic andiMotor Vehicle Regulations for the District of Columbia, 
Section 2. Words and Phrases Defined. 


"Crosswalk. - (a) That part of a roadway at an 
intersection included within the connections of the 
lateral lines of the sidewalks on opposite sides of the 
highway measured from the curbs, or in the absence 
of curbs, from the edges of the traversable roadway." 
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Traffic and Motor Vehicle Regulations for the District of Columbia, 
Section 54. 


"Sec. 54. Drivers to Exercise Due Care. 


"Notwithstanding the foregoing provisions of this 
Article, every driver of a vehicle shall exercise due 
care to avoid colliding with any pedestrian upon any 
roadway and shall give warning by sounding the horn when 
necessary and shall exercise proper precaution upon 
observing any child or any confused or incapacitated per- 
son upon a roadway." 


STATEMENT OF POINT 


The Court below erred when it failed to consider Plaintiff's evidence 


in a light most favorable to him. 


SUMMARY OF ARGUMENT 


In ruling upon the Defendant's motion for directed verdict at the 
close of the Plaintiff's case in an action of this nature, the trial judge 
must view the Plaintiff's evidence in its most favorable light, affording 
to it every reasonable, legitimate inference which logically flows from it. 


This implies not only an evaluation of the direct evidence bearing 
on the ultimate issue, but also a consideration of all reasonable infer- 
ences pointing upon Defendant's culpability warranted from the direct 
facts proved. If upon the evidence, so viewed, reasonable men could 
differ as to Defendant's negligence, then the motion must be denied. 
Conversely, the verdict should only be directed when no reasonable man 
could conclude from the direct evidence and the reasonable inferences 
flowing from the direct evidence that the Defendant was negligent. 


There was positive, direct, uncontradicted testimony by the Plain- 
tiff herein to establish that at the moment of impact he had crossed the 
center line of Georgia Avenue and while his back was turned to southbound 
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traffic he was struck by a motorcycle operated by the Defendant, which 
motorcycle was on the wrong side of the street. 


In this jurisdiction traffic regulations properly promulgated estab- 
lish norms of conduct for operators of vehicles as well as pedestrians. 
Certain traffic regulations were admitted into evidence in this action, 
one over objection and two without objection. These regulations were 
properly admitted. There must have, of course, been some evidential 
basis to warrant the admissibility of the traffic regulations. The law 
here is well settled that the violation of a traffic regulation is negligence 
per Se if the violation brings about harm for which the regulation was 
passed to avoid. 


The evidence when viewed according to well established principles 
of law governing the direction of verdicts at the close of the Plaintiff's 
case makes it manifest that the trial judge herein committed error. 


ARGUMENT 


The rule governing the direction of a verdict in the District of 
Columbia, whether the verdict be directed at the close of the Plaintiff's 
case, the conclusion of all the evidence, or under the post-verdict pro- 
cedures of the Federal Rules of Civil Procedure, is clear beyond ques- 
tion. The evidence must be construed by the trial judge most favorably 
to the Plaintiff to the extent that the Plaintiff is entitled to the full effect 
of every legitimate inference flowing from the evidence. If upon the 
evidence, so viewed, reasonable men might differ as to the defendant's 
negligence, the case is one for the jury. If on the other hand, no reason- 
able man could find a verdict for the plaintiff the matter becomes one of 
law for the court and a verdict should be directed. Shewmaker v. Capital 
Transit Co., 79 U.S. App. D.C. 102, 143 F. 2d 142; Jackson v. Capital 


Transit Co., 69 U.S. App. D.C. 147, 99 F. 2d 380; Gunning V. Cooley, 
281 U.S. 90, 50S. Ct. 231, 74 L. Ed. 720. 
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Stated otherwise, in a negligence action it is the burden of the 


Plaintiff upon whom the onus of proof rests to prove sufficient facts by 


direct evidence to warrant an inference that the injuries) or damages 


were proximately related to the defendant's negligence. 
Railroad v. Pomeroy, 99 App. D.C. 272, 239 F. 2d 435, 


Pennsylvania 


cert. denied 


353 U.S. 950, 77S. Ct. 861, 1 L. Ed. 859; Tennant v. Peoria & P. U. 
Railway Co., 321 U.S. 29, 64S. Ct. 409, 88 L. Ed. 520. 


Applying these principles to the case at bar, it is readily evident 


that the Plaintiff gave direct and positive testimony to establish that at 


the moment of impact he had crossed the center line of Georgia Avenue, 


that is, he was completely east of the center line. Moreover he was 


facing and walking south watching for northbound traffic which in his posi- 


tion could present a hazard to his safe passage. The Defendant Geffen 


testified he was proceeding southbound down Georgia Avenue at the time 


of the accident and accordingly was necessarily on the wrong Side of the 


road for southbound vehicular traffic. 


While the record does not contain a direct factual admission from 


the Defendant Geffen that he was operating his motorcycle on the wrong 


side of the road, his testimony when viewed with that of the Plaintiff, 


Johnson, establishes a compelling inference to that effect. How could 


anyone, judge or juror, conclude otherwise? Could all reasonable men 


only conclude that it was not negligence for the Defendant 


to be on the 


wrong side of the street at the time the plaintiff was struck? 


If the Defendant's motion for directed verdict had been denied and 


the Defendant elected to stand on the motion, would not the jury have 


been compelled to return a verdict for the Plaintiff since 


his testimony 


was completely uncontradicted and his credibility not impeached in any 


manner. Significantly this jury had not even been favored by an opening 


statement from the defendant, which though not evidence iin the cause 


would in some measure at least acquaint them with the evidence which 


the defendant hoped and expected to elicit in support of his contention. 
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Operating a motor vehicle on the wrong side of the road in a busy 
urban area is at least evidence of negligence when tested by established 
common law principles. In this jurisdiction moreover the violation of 


a traffic regulation is negligence per se if two factors exist: (1) if the 


purpose of the regulation or ordinance is the safety of the public; and 
(2) if the violation of the regulation or ordinance creates a hazard which 
the regulation was' promulgated to avoid. When these two factors are 
present the violation becomes negligence per se. Ross v. Hartman, 78 
U.S. App. D.C. 217, 139 F. 2d 14. 


The court below, after consideration of objections, permitted the 
introduction into evidence of three traffic regulations, Section 30 (a)(2), 
Section 52(a) and 54, as well as the definition of the term "Crosswalk" 
as it appears in Section 2. Upon the record, at the time of the proffer, 
these regulations were properly admitted. 


Section 30(a)(2) prohibits a driver from operating his vehicle to the 
left side of a roadway when approaching an intersection. Section 52 (a) 
concerns itself with the obligation of a motorist to yield the right-of-way 
to a pedestrian within a crosswalk. Section 54 compels a driver to ex- 
ercise due care to avoid colliding with any pedestrian or confused or in- 
capacitated person upon a roadway and further requires the sounding of 
a horn when necessary. There was substantial, credible, uncontradicted 
evidence warranting the admission of these regulations and the breach of 
all -- or any one -- if a proximate cause of the accident in issue would 
support a jury finding for the Plaintiff. Viewed in a different perspective, 
if these regulations were properly admitted, the Plaintiff had met his 
burden and a verdict should not have been directed against him at the 
close of his case. 


It should be pointed out that the court below directed this verdict 
upon the basis that the Plaintiff had not carried his burden of proof on the 
issue of negligence there being no contention by the Defendant that the 
negligence, if proved, was not the proximate cause of the Plaintiff's injuries. 
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If the rule be as stated in Shewmaker, supra, the trial court is not 
entitled to weigh the credibility of the witnesses to determine whether 
or not a verdict should be directed at the close of the Plaintiff's case. 
This is manifestly so because the law requires that he must afford to the 
Plaintiff and his witnesses every inference which reasonably flows from 
the direct evidence, accepting that evidence as true. Even if credibility 
were a factor at this posture of the case, Mr. Johnson's) testimony can- 
not be deemed incredible either in its substance or because of his de- 


meanor, or because of impeachment testimony, of which there was none. 


Essentially then, the only evidence before the court aside from 
damage testimony boiled down to this: the Plaintiff was struck from be- 
hind while walking on Georgia Avenue, by a motorcycle operated south- 
bound by the Defendant, which was across the center line of Georgia 
Avenue in the area of Georgia Avenue reserved for northbound traffic. 
If the Defendant had remained on his proper side of the road this ac- 


cident would not have been caused. 


It is not the responsibility of a Plaintiff to prove the best possible 
case in his presentation in chief but only enough evidence to warrant 
the Defendant in coming forward with his proof. In an action of this 
type where the Defendant is a police officer and his fellow officers are 
charged with the responsibility of the investigation, delicate considera- 
tions are involved in preparation for trial. The Plaintiff in this situa- 


tion could not go too far in calling witnesses, some of whom are fellow 


employees of the Defendant, lest the Plaintiff bring himself within the 
established principles of law set out in Gunning v. Cooley, supra, to the 
effect that if a Plaintiff upon whom the burden of proof rests introduces 
evidence in his case in chief consistent with the Defendant's negligence 
and also consistent with the Defendant's freedom from negligence, he 
has in fact proved plus and minus, or exactly nothing. |Legal niceties 
and niceties of presentation of proof require extreme care in the prose- 
cution of a claim of this nature. The Plaintiff submits this case was 
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more than ample in law at the conclusion of his case to warrant the 
denial of the Defendant's motion for directed verdict. 


CONCLUSION 


Accordingly, Appellant herein urges that this Court reverse and 


remand this action with instructions to grant a new trial in accordance 


with well established principles of law. 


Respectfully submitted, 


JOSEPH S. McCARTHY 


One Thousand Connecticut Avenue 
Washington 6, D. C. 


Attorney for Appellant 


Hugh Lynch, Jr. 

Macleay, Lynch & Macdonald 
1625 K Street, N. W. 
Washington 6, D. C. 
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JOINT APPENDIX 


[ Filed July 10, 1957] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES FRANKLIN JOHNSON 
190 Essex Street 
North Quincy, Massachusetts 


and 


ANTONETTE M,. JOHNSON 
190 Essex Street 
North Quincy, Massachusetts 


Plaintiffs , 


vs. Civil Action No. 1694-'57 


DISTRICT OF COLUMBIA 
a corporation 

14th and E Streets, N. W. 
Washington, D.C. 


and 


BERNARD GEFFEN 
4314 Kaywood Drive 
Mount Rainer, Maryland 


Defendants. 


COMPLAINT 
(Personal Injuries - Pedestrian) 


1. The amount in controversy exceeds Three Thousand Dollars 
and is within the jurisdiction of this Court. 

2. Onor about the 11th day of February, 1957, on Georgia Avenue, 
at or near the intersection with Barry Place, N.W., in the District of 


Columbia, the defendant, Bernard Geffen, operated a motor vehicle owned 
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by the District of Columbia in a careless and negligent manner so as to 
cause said motor vehicle to strike and collide with the plaintiff, Charles 
Franklin Johnson, who was at the time a pedestrian crossing the street. 
3. As areSult, plaintiff, Charles Franklin Johnson, suffered and 
sustained a fractured right leg, severe lacerations, abrasions and contu- 
sions about the face, head, neck and over his entire body resulting in 
among other matters a permanent disability in his leg; all of the fore- 


going injuries resulting in his suffering extreme pain, mental anguish, 


nervous shock and loss of earnings. 

4. Asa further result, plaintiff, Antonette M. Johnson, was 
deprived of the companionship, company, society, and consortion of her 
husband, the said, Charles Franklin Johnson, during the period of his 
injuries. 

WHEREFORE, plaintiff Charles Franklin Johnson, demands judg- 
ment against the defendants, District of Columbia and Bernard Geffen, 
jointly and severally, in the amount of Seventy-five Thousand Dollars, 
($75,000.00), and plaintiff, Antonette M. Johnson, demands judgment 
against the defendants, District of Columbia and Bernard Geffen, in the 
amount of Twenty-five Thousand Dollars, ($25,000.00), plus the costs of 
this action. 

MACLEAY, LYNCH & MACDONALD 
/s/ Hugh Lynch 
/s/ James C. Gregg 


Attorneys for Plaintiffs 
1625 K Street, N. W. 
Washington, D. C. 
EX-3-3390 


The plaintiffs demand trial by jury of all issues herein. 


/s/ Hugh Lynch 


[ Filed July 31, 1957] 
ANSWER OF DEFENDANT BERNARD GEFFEN TO 
COMPLAINT 

First Defense 

Defendant Geffen says the complaint fails to state a claim against 

him upon which relief can be granted. 


Second Defense 

1. Defendant Geffen admits that the amount claimed in the above 

cause exceeds $3,000. 

2. This defendant admits that on February 11, 1957 
Avenue near the intersection of Barry Place, N.W., a motor vehicle 

operated by him for the Metropolitan Police Department, D. C., while 


, on Georgia 


responding on an emergency call with siren sounding and red light flash- 

ing, was in collision with the male plaintiff. This defendant denies 

negligence and says that he is without knowledge or information sufficient 

to form a belief regarding the remaining allegations of paragraph 2 of the 

complaint. 
3. 

to form a belief regarding alleged injury and damage to plaintiffs as al- 


This defendant is without knowledge or information sufficient 


leged in paragraphs 3 and 4 of the complaint, and denies that any alleged 
injury or damage to plaintiffs resulted from negligence of this defendant. 


Third Defense 
This defendant says that if the plaintiffs suffered injyry and damage 
as alleged in the complaint, said injury and damage were occasioned by 
the sole negligence of the male plaintiff or, in the alternative, by his 
contributory negligence. 


/s/ Chester H. omy 
Corporation Counsel, D. C., 


/s/ George C. Updegraff 
Assistant Corporation Counsel, D.C., 


/s/ Lyman J. Umstead 
Assistant Corporation Counsel, D.C., 


/s/ John R. Hess 
Assistant Corporation Counsel, D.C., 


Attorneys for the Di 
District Building, 


[ Certificate of Service] 


strict of Columbia, 
ashington 4, D.C. 


[Filed July 31, 1957] 


ANSWER OF DEFENDANT DISTRICT OF COLUMBIA 
TO COMPLAINT 


First Defense 

Defendant District of Columbia says the complaint fails to state a 

claim against it upon which relief can be granted. 
Second Defense 

1. Defendant District of Columbia admits that the amount claimed 
in the above cause exceeds $3,000. 

2. This defendant admits that on February 11, 1957, on Georgia 
Avenue near the intersection of Barry Place, N.W., a motor vehicle 
operated by Bernard Geffen for the Metropolitan Police Department, 
D.C., and while responding on an emergency call with siren sounding 
and red light flashing, was in collision with the male plaintiff. This 
defendant denies negligence and says that it is without knowledge or in- 
formation sufficient to form a belief as to the remaining allegations of 
paragraph 2 of the complaint. 

3. This defendant is without knowledge or information sufficient 
to form a belief regarding alleged injury and damage to plaintiffs as 
alleged in paragraphs 3 and 4 of the complaint, and denies that any 
alleged injury or damage to plaintiffs resulted from the negligence of 
this defendant. 

Further answering the complaint, this defendant denies all allega- 
tions of the complaint which it has not specifically admitted or other- 
wise answered. 

Third Defense 

This defendant says that if the plaintiffs suffered injury and 
damage as alleged in the complaint, said injury and damage were 
occasioned by the sole negligence of the male plaintiff or, in the alter- 
native, by his contributory negligence. 
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Fourth Defense 
This defendant says that at the time and place where the alleged 
collision occurred it was engaged in the performance of a governmental 
function and that, as a matter of law, it is not required to respond in 
damages for any injury or losses suffered which resulted from the per- 
formance of said function. 


/s/ Chester H. Gray 
CHESTER H. GRAY, 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
GEORGE C. UPDEGRAFF, 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead 
LYMAN J. UMSTEAD) 
Assistant Corporation Counsel, D.C. 


/s/ John R. Hess 
JOHN R. HESS, 
Assistant Corporation Counsel, D.C. 
Attorneys for the District of Columbia, 
District Building, 


[Certificate of Service] Washington 4, D. C. 


[Filed October 26, 1959] 


PRETRIAL STATEMENT OF THE PLAINTIFFS 
Charles F. Johnson and Antonette M. Johnson 
FACTS OF THE OCCURRENCE 
On February 11, 1957 at about 8:15 A.M. the male plaintiff, C. 

Frank Johnson was struck by a motorcycle owned by the District of Co- 
lumbia and operated by its agent a policeman, the co-defendant, Bernard 
Geffen. The accident occurred at the intersections of Georgia Avenue 
and Barry Place, N. W., Washington. The plaintiff had alighted from a 
southbound streetcar at Georgia and Barry and was in the process of 
crossing Georgia Avenue when struck. The motorcyclist, who was 
southbound was across the center line into the northbound lanes when he 
struck the male plaintiff. 
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NEGLIGENCE ALLEGED 
. Failure to give full time and attention. 
. Failure to sound a warning. 
. Excessive speed. 
. Rely upon the doctrine of "last clear chance." 
SPECIAL EXPENSES 


Emergency Hospital, February 11, 1957 to 
April 17, 1957 $1,637.15 


Private Duty Nurses 1,328.00 
Drs. Groover, Christie and Merritt x-rays 120.00 
Dr. Frank Hand, surgery and care 1,050.00 
Dr. Robert E. Moran, surgery and care 75.00 
Dr. William T. Green, Boston, Massachusetts 197.00 
Childrens Hospital, Boston, Massachusetts 127.50 


The Quincy Medical Supply Company, Quincy, 
Massachusetts 9.75 


G. W. Smith and Company, Boston, Massachusetts 
a cane 4.50 


Hospital, Ambulance, Oxygen and Equipment 
Company 20.00 


Fallons Ambulance Service, Mattapan, Mass. 15.00 


Transportation to and from Dr. Greens office 
in Boston 30.00 


TOTAL $4,615.40 


Loss of wages, totally disabled for 
20 weeks from February 11, 1957 until 
July 11, 1957 at $194 a week $3,880.00 


Partial disability 26 1/2 weeks from 
July 1, 1957 to January 2, 1958 at $97 


per week 2,570.50 


Travel expenses (non medical) Mrs. Johnson 
from Quincy, Massachusetts to Washington 
and return by air 45.00 


Mrs. Johnson taxi, bus and streetcar expenses 
in Washington, 65 days at $1.20 per day 78.00 


$4,614.50 
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Mr. Johnson and Mrs. Johnson, one way, 
wife other way, auto between home and office 
in Boston, while unable to use train: 500 
round trips (two per day) at 15 miles each, 
equals 7,500 miles, at $.08 per mile, less 
normal cost by train and bus at $0.85 per day $ 387.50 


Mrs. Johnson's room and board in Washington 155.00 


Outside help to do maintenance work usually 
done by Mr. Johnson 433.50 


Clean and repair clothing damaged in accident 10.00 
Telephone jacks and portable telephone in 


home 17.50 
TOTAL $7,577.00 $7,577.00 
GRAND TOTAL ALL EXPENSES $12, 191.50 
STIPULATIONS 

. Pertinent motor vehicle regulations. 

. Hospital records 

. Hospital bill 

. X-ray reports 

. X-ray bills 


McINERNEY & McCARTHY 
One Thousand Connecticut Ave. 
Washington 6, D. C. 


By /s/ Hugh Lynch 
Joseph S. McCarthy ahd 


Hugh Lynch, Esqs. 


[Filed October 26, 1959] 


PRETRIAL STATEMENT OF DEFENDANTS 

Defendants say that the complaint fails to state a claim against 

them upon which relief can be granted. 

Defendants deny any negligence in the operation of the District of 

Columbia's vehicle. 
Defendants assert that plaintiffs’ damages were the result of the 

male plaintiff's sole or contributory negligence in that the male plaintiff 
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failed to exercise reasonable care for his own safety by leaving a place 

of safety and walking into the path of an authorized motor vehicle which 

at the time was sounding its siren and displaying a flashing red light. 
Defendant District of Columbia says that at the time and place of 


the collision, it was engaged in the performance of a governmental 


function and that, as a matter of law, it is not required to respond in 


damages for any'injury or losses which resulted from the performance 
of said function. | Therefore, defendant District of Columbia moves the 
Court to dismiss the complaint as to it. 

Defendants! request that plaintiffs' counsel be ordered to furnish 
counsel for defendants the names and addresses of any known eye wit- 
nesses to the accident, and of all persons plaintiffs will call as wit- 
nesses. 

Stipulation 

Defendants request that counsel for plaintiffs stipulate to the 

admissibility of all pertinent traffic regulations. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ George C. Updegraff 
GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ Lyman J. Umstead 
LYMAN J. UMSTEAD 
Assistant Corporation Counsel, D.C. 


/s/ John R. Hess 
JOHN R. HESS 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
District Building 
Washington 4, D.C. 


[Filed October 26, 1959] 
PRETRIAL PROCEEDINGS 

Action for personal injuries. 

Against a police officer in the performance of his duties and 
against the District of Columbia. The Pretrial Judge hereby grants the 
motion of the D. C. to dismiss the complaint as to it on the ground that 
it was engaged in the performance of a governmental function, and 
therefore is not liable for the negligence of its agents. 

The action will proceed as against the individual defendant. 

The claims and the defenses are stated in full in the annexed 
statements. 

It is stipulated that the following may be admitted in evidence 
without formal proof subject to objection as to competency and relevancy: 

Hospital and medical bills 

Traffic Regulations 

Hospital records 

X-ray reports and bills 
Within 10 days parties will exchange names and addresses of eye- 


witnesses to the accident. 


Permanent injury claimed is atrophy in the right leg, causing loss 
of strength. 
In addition to the other defenses, the D claims that P failed to 
yield the right of way. 


10-26-59 /s/ Alexander Holtzoff 
Pretrial Judge 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
Tuesday, March 1, 1960. 
The above-entitled matter came on for trial before Honorable F. 
DICKINSON LETTS, and a jury, at 10:55 a.m. 
* * * * 
PROCEEDINGS 
Excerpt of Testimony 10:55 a.m. 
(A jury and two alternates were duly impaneled and sworn.) 
(Mr. McCarthy made an opening statement to the jury in behalf 
of the plaintiff.) 
(Mr. Kearney reserved the opening statement to the jury in behalf 
of the defendant.) 
Whereupon, 
CHARLES FRANKLIN JOHNSON 
the plaintiff, was called as a witness in his own behalf, and, having been 
first duly sworn, was examined and testified as follows: 
MR. McCARTHY: Your Honor, preliminarily we have agreed upon 
a stipulation to use the plat which I mentioned in chambers, which I 
think would be a good time to put it on the board. 
THE COURT: Yes, I think it should have an exhibit number. Will 
you have it marked as an exhibit. 
MR. McCARTHY: Yes, I would offer it as Plaintiff's Exhibit. I 
would offer it into evidence. It has been stipulated. 
MR. KEARNEY: Your Honor, we have no objection. 
THE COURT: Very well, Plaintiff's Exhibit No. 1 will be re- 
ceived and is in evidence. 
* * * * 
DIRECT EXAMINATION 
BY MR. McCARTHY: 
Q. Will you state your full name, please? A. Charles Franklin 
Johnson. 
Q. And where do you live, Mr. Johnson? A. In Quincy, Massa- 
chusetts. 
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Q. I see. And what is your age, Mr. Johnson? A. Sixty-two. 
Q. Mr. Johnson, directing your attention to February 11, 1957, 
where did you reside at that time ? A. 1411 Kennedy Street, N. W., 
Washington, D.C. 
Q. And who was your employer at that time? A. Metcalf and 
Eddy. 
Q. What sort of a concern-- A. They are consulting engineers 
and sanitary and water supply work, mostly for the main office in 
Boston, Massachusetts. 
Q. Isee. And who are you employed with at the present time ? 
A. Same employer. 
Q. Metcalf and Eddy? A. Yes. 
Q. What occasioned your being in the District of Columbia in 
February of 1957? A. We were engaged by the Department of Sanitary 
Engineering of the District of Columbia to make an investigation and 
report of the pollution problem in the District of Columbia, primarily 
affecting the Potomac River, Anacostia River and Rock Creek, and I 
came down here to take charge of the work for my employers in July of 
1954. 


Q. Isee. And had you been here continually, that is, had your 
assignment with your employer kept you in the District more or 


less continually since 1954 until the date of this accident? A. Yes. 

Q. Now, Mr. Johnson, referring to the date of the accident, which 
was February 11, 1957, where did you work at that time? Where was 
your office in the District? A. Yes. We had an office at 301 Bryant 
Street which is in the Water Works Building of the District of Columbia 
Department of Sanitary Engineering. 

Q. Where is that from the point where this accident o¢ecurred ? 
A. Well, Bryant Street is about one block of Barry Place, and 301 
Bryant Street is about three blocks east of Georgia Avenue. 

Q. Isee. Now, did you board a streetcar that morning to go to 
work? A. Yes. 
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Q. And where did you board that streetcar? A. Georgia Avenue 
and Kennedy Street. 

Q. Isee. Where did you alight from that streetcar? A. Barry 
Place. 

Q. Do you know what time you alighted? A. Approximately 8:15. 

Q. What time did you customarily arrive at work? A. Eight- 
fifteen. 

Q. And your best recollection is it was about 8:15 when you 
alighted from this streetcar on this morning? A. Yes. 

Q. All right, will you tell us what you did after alighting from 
the streetcar? A. Well, I turned to the left and walked south on the 
loading platform. 

Q. Was this point where you alighted from the streetcar, custom- 
arily on your way to work? A. Yes. 

Q. Now, on the day in question, do you recall what the weather 
situation was? A. The weather was--well, it was clear, I suppose. I 
don't know whether it was fair or not. It was clear or dry. 

Q. Dry, no rain or snow? A. That's right, no rain or no snow. 

Q. Did there come a time when you began to cross Georgia Ave- 
nue in an easterly direction? A. Yes, sir. 

Q. And where did you leave from? Where was the point that you 
began your trek across Georgia? A. A short distance, a few feet south 
of the south end of the loading platform. 

Q. Now, Mr. Johnson, I wonder if you could go to the board and 
using the plat which has been prepared, and the pointer, which I am sure 
is there, indicate to His Honor and the ladies and gentlemen of the jury 

the point from which you began to cross? A. Yes. 

Q. Easterly on Georgia, over Georgia? A. Uhuh. 

MR. KEARNEY: May it please the Court, Your Honor, can this 


witness use a microphone when he is approaching the board for the 


benefit of the ladies and gentlemen of the jury. 
THE COURT: I think so, yes. 
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MR. McCARTHY: We are certainly modern. I didn't/know we 
had walking microphones. I knew we had the stationary ones. 
THE COURT: We are right up to date on things like that. 
MR. McCARTHY: Technology has come to the courthouse. 
THE WITNESS: You asked me what point I started crossing 
Georgia Avenue ? 
BY MR. McCARTHY: 
Q. Would you show the ladies and gentlemen of the jury where 
you alighted from the streetcar first? A. Yes, I alighted from the 
streetcar--let me see. Let me get over here. This is the southbound 
streetcar track. This is the southbound loading platform. (Indicating) 
THE COURT: Mr. Johnson, don't speak so close. 
THE WITNESS: OK, I am not used to using a microphone. I 
alighted from a streetcar along about here, from the middle door, and 
walked south along the loading platform, which is elevated, to a 
point just over the south end of it, just to the south end of the loading 
platform. The loading platform goes down to the street there. 
BY MR. McCARTHY: 
Q. Let me interrupt you, if I may, Mr. Johnson. What is the 
grade of Georgia Avenue at this point? A. It is 4.38 percent, which 
means it is 4.38 feet per hundred, going down in this direction (indi- 
cating). 
Q. Now, I know you are an engineer, but for our -- is it down 
hill as you go south on Georgia Avenue? A. Yes, down hill this way, 
and the fall is about a little over four feet a hundred, which|means about 
from here to the floor, falls that much every hundred feet, which is a 
moderate slope; it's not steep. The loading platform is eleyated here. 
Here it is flush to the street. (Indicating) I walked down the loading 


platform over the end of it, some point just south of the loading plat- 


form. Now I stand there and wait until the streetcar pulls gut and until 
I can see there is no northbound traffie there which would interfere with 
my crossing the street. Then I start out and cross Georgia) Avenue in 
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an easterly direction. 

Q. Now, let me ask you this. Before you started, did you look to 
your left? A. Yes, I looked to the left to be sure I could get across 
this traffic lane here. This is southbound traffic, follows the streetcar 

track. I looked to the left and saw an automobile approaching 
approximately at the north end of the platform. I think it was just a 
few feet of the north end of the platform, so I knew I had enough time 
to get across way over here before that car-- 

Q. Now, did that automobile pose any hazards to you in crossing? 
A. No, none whatsoever. 

Q. All right, tell His Honor and the ladies and gentlemen of the 
jury what you did? A. I knew I could get out of the way of that car 
long before it got there. So I started across the street. Now, if nothing 
came along going north to interfere with my progress, I would nor- 
mally walk right across to the east sidewalk and turn and go south on 
the east sidewalk to Bryant Street, but if there is anything going north 
here, then I would go over here and turn and go down the street south 
to the loading platform. 

Q. Is that loading platform for northbound . . . A. (Interposing) 
Northbound traffic. 

Q. ... streetcars? A. Yes, streetcars. These diagonal lines 
represent the loading platform. I would stand on this loading platform 
until traffic cleared, or if traffic was continuous, I would walk down 
this loading platform and then wait until traffic cleared, then I would 


go across the street and go on down Georgia Avenue. On this particular 


day I got over to here, and I evidently saw a car coming in this 
traffic lane, so I turned and started south. 
MR. KEARNEY: Your Honor, I am going to have to object to 
what he evidently saw. It is either what he saw or didn't see. 
THE COURT: Yes, that's correct. Just tell what you did see. 
BY MR. McCARTHY: 
Q. Yes. Mr. Johnson, how far did you walk in an easterly 
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direction on February 11, 1957? A. Well, about 23 feet, I would say, 
23 feet. 
Q. Did you cross the northbound car tracks before you changed 
direction? A. Yes. 
Q. Now, did there come a time when you changed your direction 
from substantially east? A. Yes. 
Q. And what direction did you turn? A. South. 
Q. South. Would you trace that with your pointer for the benefit 
of His Honor and the ladies and gentlemen of the jury? A.| Starting 
here where I turned (indicating)-- 
Q. Yes, you walked easterly and.turned south. A. I walked 
easterly and turned south to go to the loading platform. 
Q. What occurred after you had turned south? A. Iwas struck 
by a motorcycle. I found out later. I didn't know at the time. 
Q. Just restrict yourself to what you knew on that morning about 
8:15... A. Yes. 
Q. ... February 11, 1957. A. OK. 
Q. Do you recall turning and beginning to walk in a southerly 
direction towards the north loading platform? A. Yes. 
Q. All right, what is the next thing you recall? A. I recall 
hearing a siren as if ina dream, just a momentary flash, just an 
instantaneous flash in my mind, the sound of a siren, and I thought to 
myself--it occurred tome... 
MR. KEARNEY: Your Honor, I am going to have to object to what 
he thought. 
THE COURT: Yes, you can't tell about your opinions. 
BY MR. McCARTHY: 
Q. What is the next thing you knew after you heard this flash of 
the siren, split second flash of the siren? A. Next thing I knew -- 
Q. Yes, what's the next recollection you had? A. The thought 


in my mind that I am in line with this loading platform and therefore 


out of the way. 
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MR. KEARNEY: Your Honor, I am going to have to object to this 
thovg ht in his mind. 

THE COURT: Yes, you can't tell what you were thinking about. 

BY MR. McCARTHY: 

Q. Just tell us what happened to you, what your next conscious 
recollection was after this siren? A. My next conscious recollection 
was recovering consciousness in the ambulance on the way to the 
hospital about nine o'clock. 

Q. All right. Will you resume the stand, please, Mr. Johnson? 
A. Yes. 

Q. Mr. Johnson, as you were walking in an easterly direction 
across Georgia Avenue, were you in any peril? A.: No. 

MR. KEARNEY: I object, Your Honor. 

THE COURT: Yes, sustained. 

BY MR. McCARTHY: 

Q. Well, did you see anything, Mr. Johnson, which caused you to 
be apprehensive for your own well-being ? 

MR. KEARNEY: Your Honor, this is an improper question. 

THE COURT: Yes, sustained. The first part of the question is 


proper as to what he saw, but the latter part, that it made him appre- 


hensive, is objectionable. 
BY MR. McCARTHY: 

Q. All right. Did you ever see the motorcycle that struck you 
before -- 

MR. KEARNEY: Your Honor, I am going to have to object to that 
leading question. It should be what he did see. 

THE COURT: Yes, sustained. 

MR. McCARTHY: Your Honor, I don't want to argue with the 
Court. I just asked him if he ever saw the vehicle that struck him. 

THE COURT: That's a leading question. You can ask him what 
he did see. 

MR. McCARTHY: I thought that's what I asked him. 
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THE COURT: I haven't heard any testimony that a motorcycle 

did strike him, so he must just tell what he knows. 
BY MR. McCARTHY: 

Q. All right. You say you awakened about nine o'clock in an 
ambulance? A. Yes. 

Q. Where were you taken, Mr. Johnson? A. Where was I taken? 

Q. Yes. A. Emergency Hospital. 

Q. I see, and were you conscious when you arrived/at Emergency 
Hospital? A. Yes. 

* * * * * 

Q. Mr. Johnson, I wonder if you would come down to the board 
once again and--would you come down here please, sir? |A. Yes. 

Q. Indicate by using--by making a mark, by making a mark on 
the plat just where you were when you turned from proceeding in an 
easterly direction and began to walk south. Do you understand my 
question? A. I think so, yes. I would say-- 


MR. KEARNEY: Your Honor, the plaintiff has prefaced this 
answer that he would say. Could we have it more definitely as to whether 


he was there or not, or whether he knows he was there? 
THE COURT: Yes, give your best judgment according to your 
knowledge. 
THE WITNESS: Yes, sir, that is my best judgment that I was 
right there (indicating). 
BY MR. McCARTHY: 
Q. At the time you turned from an easterly direction to go south 
toward that loading platform? A. Yes, sir. 
Q. I see. And do you know the width of Georgia Avenue? A. Yes. 
Q. How wide is it? A. Do you mean the total width of the street, 
or curb to curb? 
Q. Let's take it curb to curb. A. Curb to curb is 56 feet. 
Q. Do you know the width, the distance, from the west rail for 
southbound streetcars to the east rail for northbound passengers ? 
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A. It's 20 feet, 19.7. 

Q. And is this plat drawn to any scale, Mr. Johnson? A. Yes. 

Q. And what is the scale of the plat? A. It is--no, it's 5.6 feet 
to one inch. One inch on here equals 5.6 feet. 

Q. And is the center of Georgia Avenue indicated on that plat? 
A. Yes. It's this line right there (indicating). 

Q. Would you run your pointer along it. That is the exact center 


of Georgia Avenue? A. Yes. 
Q. All right, would you resume the stand. Mr. Johnson, did you 
testify, and perhaps you have and I have overlooked it, the date that you 


were able to return to work on a full-time basis? A. January 2d, 1958. 

Q. January 2d. Now, while you were in Emergency Hospital, did 
you have private nurses? A. Yes. 

MR. McCARTHY: Your Honor, I would like to have these various 
bills marked for jidentification, if I might. There may be more. Let 
me see. 

BY MR. McCARTHY: 

Q. Let mejask you this, Mr. Johnson, while the Clerk is marking 
these bills. When you looked to your left before beginning to cross 
from the loading platform easterly across Georgia, did you see any 
cars, moving traffic, other than the one car you described? A. That's 
the only car I saw. 

- Did you see a motorcycle? A. No. 

. Did you hear a siren? A. No. 

- Did you see a flashing red light of any sort? A. No, no. 
- Mr. Johnson, is there anything wrong with your hearing ? 
- No. 

Q. Did you have a little ear infection some years ago? A. Yes, 
I had a small ear infection. 

Q. When was that? A. It was in 1954, in December, 1954. 

Q. Isee. And did you receive medical care for it? A. Yes. 

Q. And was the infection controlled? A. Yes. 
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Q. Did that affect your hearing? A. No. 
THE COURT: Mr. McCarthy, you handed the Clerk what appears 
to be several exhibits. Will you take them and hand them to him 
separately, please ? 
MR. McCARTHY: Certainly. 
* * * * 
CROSS- EXAMINATION 
BY MR. KEARNEY: 
Q. Mr. Johnson, may I take a look at the document that you read 
from... A. Yes, sir. 
Q. ...in refreshing your memory? A. I didn't read from any 
of these, no, just that one. 
MR. KEARNEY: May it please the Court, may I have a moment 
to look this over ? 
THE COURT: Yes. 
BY MR. KEARNEY: 
Q. Mr. Johnson, you stated that you lived at Kennedy Street, N.W.., 
and it was your usual custom to take the Georgia Avenue streetcar to 


your place of employment--is that correct? A. Yes. 


Q. And you also stated that you usually got off the streetcar; 
you walked to the south end of the loading platform, and then you walked 
across in an easterly direction to the other sidewalk? A. | Yes. 

Q. If possible? A. Yes. 

Q. And then it was customary for you that if you could not walk 
directly across, you turned south and walked south? A. Yes. 

Q. How many times would you estimate--make an estimate-- 
how many times have you done that, that same pattern that we just 
related ... A. Uhuh. 

Q. ... in the last, oh, since 1954 to February 11th, | 1957? 
A. Six hundred times. 

Q. That is six hundred times that you walked east to this point 
marked on the plat and then walked south in the roadway?) A. No. 
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Q. How many times-- A. Some of those times I would go south 
and some of them I would go east. 

Q. How many times did you walk to that X mark on the plat and 
turn south and walk south in the roadway, if you can -- A. According 
to my best judgment or memory, or whatever you want to call it? 

Q. Right. A. OK. I would say over one hundred. 

Q. Now, on the morning of February 11, do you recall exactly what 


path you took? |A. Until I got--yes, some point south of that 'X"'--I do, 


some point south of the ''X"'. 

Q. You have no--strike that--that is distinct in your memory-- 
is that correct? A. Correct. 

Q. Could you have been mistaken? A. Well, I don't think I was. 

Q. Now, my question is, could you have been mistaken? A. I 
would say no. 

Q. And you'repositive that you walked east and that you turned in 
a southerly direction? A. Yes--easterly, easterly, yes. 

Q. You walked in an easterly direction? A. Yes. 

Q. And that you turned to walk in a southern direction? A. Yes. 

Q. And you couldn't be mistaken about it? A. I think not, yes. 

Q. Pardon, what is your answer? A. The answer is, to the best 
of my judgment or whatever you want to call it, I am positive. 

Q. Mr. Johnson, we are not going through your judgment, we want 
to know exactly what you did. Do you know what you did that morning ? 

A. I would say yes. 

Q. You would say. Now, what is your answer? A. I walked 
easterly to the 'X" and turned southerly. 

Q. And you are positive? A. Yes, Iam. 

Q. You are not mistaken? 

MR. McCARTHY: Your Honor, this is becoming a little bit argu- 
mentative, and I would object. 

THE COURT: I think we want a direct answer, because the first 
answer wasn't quite that way, so I think it is proper. It may stand. 


BY MR. KEARNEY: 
Q. Mr. Johnson, you stated that you observed a vehicle coming 
south? A. Correct. 
Q. Now, could you describe that vehicle that you said was coming 
south? A. It was an automobile. 
. And what color and what make? A. I do not know. 
. Do you know where it was in relation to where you were ? 
It was a few feet north of the north end of the loading platform. 
. And when you say a few feet, what do you mean by a few feet? 
. Well, five feet, two feet, seven feet--I didn't measure it. 


. And at that point where were you? A. I was standing a short 
distance south of the south end of the loading platform. 
Q. And in relation to the southbound streetcar's tracks, where 


were you? A. On the west side of the streetcar track. 
Q. In the west side? A. Yes. 
Q. Would that put you in about that position (indicating)? A. Yes. 
Q. And how fast was that vehicle that you made reference to 
traveling? A. Well, I estimated twenty to twenty-five miles per hour. 
Q. And how far away from the vehicle were you? A,j One hundred 
thirty feet. 
Q. Now, for what period of time did you have that automobile 
under observation? A. Well, a matter of seconds. 
Q. Well, would you say more than ten seconds? A. I'd say 
probably between five and ten, five and ten seconds. 
Q. And all during this time you were standing at the southern end 
of the southbound loading platform? A. A short distance south of the 
southerly end. 
Q. Ashort distance? A. Yes. 
Q. And this vehicle was approximately five feet of the north end 
of the southbound loading platform. Now, in relation to Georgia Avenue 
and the streetcar tracks, where was this vehicle located? |A. Where was 
it located? 
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Q. Yes, in relation to the -- A. (Interposing) In the southbound 
streetcar tracks. 

Q. Both wheels were straddling the southbound streetcar tracks, 
or approximately there? A. Approximately, yes. It was proceeding 
along the same track that the streetcar was doing. 

Q. That car was doing twenty to twenty-five miles per hour? 

A. Yes. 

Q. And it was five feet from the end when you first observed it? 

A. Yes--no, when I first observed-- 


Q. Where was it when you first observed it, sir? A. Well, it 
might have been ten, fifteen feet north of the north-- 
Q. And that you had it under observation for five or ten seconds, 
and what did you do then, sir? A. When? 
Q. Right after you just observed this vehicle coming south? 
A. Yes. 
Q. You were standing right here (indicating)? A. Yes, uhuh. 


Q. About the south end of the southbound streetcar tracks ? 
A. Uhuh. 

Q. What did you do then? A. I started across the street in an 
easterly direction. 

Q. And were you hurrying? A. No, I was walking briskly, I 
would say. 

Q. And when you say walking briskly, could you describe it to 
me? A. I would|say three and a half miles per hour, five feet per 
second. 

Q. Could you give a demonstration of that? I know you are an 
engineer ... A. Uhuh. 

Q. ... and the figures you just related to me, and I assume to 
the jury, have no;meaning, no bearing. We cannot--at least, I cannot 
put them in a practical use. Could you come down on the floor and 
show me exactly what you mean by briskly? A. Yes. I will start 

here--like that (walking across floor). 
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Q. Thank you, sir. Now, am I correct in assuming that you 
walked from this point, just shortly south of the southbound loading 
platform, to the point marked ''X" on the plat? A. Uhuh. 

Q. You walked at the brisk gait that you just demonstrated ? 
A. Yes. 

Q. And all during this time this vehicle, this automobile... 

. (Interposing) Uhuh. 

Q. ... was coming south at twenty to twenty-five miles an hour ? 

. Correct. 

Q. But you don't know what type of vehicle or its description ? 
A. No. 

Q. At that point when you were--just prior to your walking across 
Georgia Avenue, did you look to the right--that would be looking to the 
south? A. Before starting across the street I looked to the south. 

Q. Did you look to the left, looking north? A. Yes, before start- 
ing across the street I looked to the north. 

Q. Yes. Now, did you look after you saw the vehicle--when you 
stated earlier that you were looking for five to ten seconds), and at that 


time you observed the automobile coming down on the car tracks, did 
you look after that? A. Afterl started walking across the street in an 


easterly direction, I did not look to the north any more. 
Q. Did you at any time when you were looking north see a motor- 
cycle? A. No. 
Q. Sir, how far up Georgia Avenue could you see when you looked 
to the north or to your left? A. Two or three blocks, at least two 
blocks. 
Q. Could you describe it, sir? A. Describe the street? 
Q. Describe the view that you had looking up-- A. Oh, it'sa 
very open view uphill, so you can see nicely. 
Q. Go ahead, sir, I didn't mean to cut you off. A. There is 
nothing to obstruct your view. As I say, since it goes uphill gradually, 
that means you can see pretty far, because it's two, three or four 
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blocks up to the top of the hill, so there's no obstruction. 

Q. Do you know the name of the street on top of the hill? A. No, 
I don't. I know the name of the next street going west. 

Q. If I told you Euclid Street was on top of the hill, would that 
mean anything to you? A. I know Euclid Street is next going west, but 


I wasn't sure it was the top of the hill. 

Q. But you could see all the way to the top of the hill? A. Yes. 

Q. Do you know if that playground area begins at the top of the 
hill? A. I know there is a large playground area there, but I don't know 
where it begins. 

Q. Does it end at Barry Place? A. Yes, it ends at Barry. 

Q. You made this chart? A. Yes. 

Q. And you made that chart from other diagrams? A. I used to 
help me some charts that I got from the D. C. Highway Department, and 
then I went out there and measured on the ground all of the dimensions 
in the vicinity of Barry Place and Georgia Avenue, and corrected the 
drawing that I had borrowed from the D. C. Highway Department to 
agree with my measurements. 

Q. And when did you do it, sir? When did you make all these 
diagrams, charts, and your measurements? A. About one year ago, 
early 1958. 

Q. And at that time did you observe where the playground area 
began? A. No,'I did not. I didn't go up to Euclid Avenue. I stayed at 

Barry Place. 

Q. And the papers and charts you had, did you observe where that 
playground area began? A. Well, I think--it begins at Euclid Avenue 
according to the map. 

Q. And could you see up to Euclid Avenue when you turned and 
looked north? A. Yes. 

Q. Up Georgia Avenue? A. Yes. 

Q. And you did not see a motorcycle? A. That's right. 


Q. Was there any traffic going north on Georgia Avenue when you 
were looking up Georgia Avenue? A. I don't recall any. 
Did you see any streetcars going north? A. No. 
Did you see any streetcars coming south? A. No, I did not. 
I notice that you wear glasses, sir. A. Yes. 
Are they bifocals? A. Yes. 
And how long have you been wearing glasses? A! Forty 


You have been wearing glasses for forty years? A. Yes. 
Are they corrective glasses? Do they make you see all right 
at the present time? A. Yes. 
Q. And on the day of the accident was your sight good/at that time? 
A. Yes. 
Q. And you had no difficulty in seeing? A. That's right. 
* * * * 
Q. Just one more question, Mr. Johnson. DoI understand it to 
be your testimony that you did hear a siren on the morning of your ac- 
cident? A. I have a faint recollection of hearing a siren, just 
momentarily as if in a dream, and that's the last-- 
MR. KEARNEY: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. McCARTHY: 
Q. Mr. Johnson, there was some mention about 1944 and seven 
months. Where were you for seven months? A. Honolulu. 
Q. And what took you to Honolulu? A. My employer sent me 
out there on a job similar to the one I had here in Washington. 
Q. Isee. And all of this about owning a home and. all that, what 
was your custom when you were here working with the District of 


Columbia Government as far aS going home to Boston or Quincy? 


A. Going home every other weekend. 
Q. Every other weekend? A. Yes. 
Q. And stayed here on the alternate weekends? A.| Yes. 
Q. Mr. Johnson, was it your testimony that you crossed this 
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intersection--you had crossed :t about six hundred times prior to 
February 11, 1957? <A. Yes. 

@. Had you ever been struck by a vehicle or motorcycle before? 

A. No. 

@. Do you know whether the southbound vehicle which you have 
described as being some few feet north of the north end of the loading 
platform when you started to walk east--do you know whether it followed 
along on the car tracks, or went to the right of the loading platform as 
it traversed Georgia Avenue south? A. Iam sure it followed the 
streetcar tracks. 

Q. I see, you are sure it followed it? A. Yes. 

@. Now, that vehicle didn't strike you, did it? A. No. 

MR. McCARTHY: I have nothing further, Your Honor. Oh, Ido 
have one thing. 

BY MR. McCARTHY: 
Q. Mr. Johnson, did the streetcar from which you alighted pass 


you before you began to walk east across Georgia Avenue? A. Yes. 


Q. It had proceeded south before you left the loading platform? 
A. Yes, uhuh. 

MR. McCARTHY: I have nothing further. 

MR. KEARNEY: I have no further questions. 

THE COURT: You may step down, please. 


* * * * 


Washington, D. C. 
March 4, 1960 


The above+entitled matter came on for further trial before the 
HONORABLE F.| DICKINSON LETTS, and a Jury, at 10:30 a.m. 
* * * * 
BERNARD GEFFEN 
was called to the stand by counsel for the Plaintiff, and having been duly 
sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McCARTHY: 
Q. Will you state your full name, please? A. My name is 
Bernard Geffen. 
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Q. And you are a member of the Metropolitan Police 
A. That's right. 


Force? 


Q. Where do you live? A. 4314 Kaywood Drive, Mount Rainier, 


Maryland. 


Q. How long have you been on the force? A. Going on eleven 


years. 


Q. On February 11, 1957, what type duty were you assigned? 


A. I was assigned to the traffic division, assigned to 
duty to run Georgia Avenue as a rush hour assignment. 


Q. Georgia Avenue as a rush hour assignment. A, 


Q. Would you tell us whether or not on February 11, 
eight in the morning you were on Georgia Avenue -- A. 


Q. Georgia Avenue assignment. 

Was the motorcycle operated by you that collided with the Plaintiff 
in this case? A. Yes, sir. 

Q. Would you tell me, please, Officer Geffen, if it isn't true that 
immediately before the accident you were proceeding in a southerly 


motorcycle 


Yes. 
1957 at about 
That's right. 


direction on Georgia Avenue, that is, from Euclid Street down toward 


the ball park? A. That's correct. 
MR. McCARTHY: I have no further questions. 
MR. KEARNEY: We have no questions, Your Honor. 
THE COURT: You may step out, Mr. Geffen. 
MR. McCARTHY: I would like, Your Honor, to offer 
regulations. Perhaps we had better come to the bench. 


some traffic 


THE COURT: Perhaps you had better come here and we will see 


what they are. 

(At the bench:) 
MR. McCARTHY: 30-A, the letter A, 2 -- Sub 2. 
THE COURT: Let's see what that is, gentlemen. 


MR. McCARTHY: It reads, as I have it now -- I don't have the 


current set, Your Honor, but I hope there are no changes. 
THE COURT: Read this. 
MR. McCARTHY: Allright. Iam comparing them. 
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"No vehicle shall at any time be driven to the left side 
of the roadway under the following conditions: 
"When approaching within 100 feet of or traversing any 


intersection or railroad grade crossing." 


52-A, Your Honor, provides: 

"When traffic control signs are not in place or not in 
operation the driver of the vehicle shall yield right of way 
slowing down or stopping if need be, to so yield toa 
pedestrian crossing the roadway within a crosswalk when 


the pedestrian is upon the half of the roadway, upon which the 


vehicle is traveling, or when the pedestrian is approaching 
so closely'from the opposite half of the roadway as to be in 
danger." 


I would offer that first sentence of 52-A. 

MR, KEARNEY: Your Honor, we are going to have to object to 
the offering of Section 52-A, the first sentence, because it is not ap- 
plicable because it states that a pedestrian must be within a crosswalk. 
The pedestrian here is not within a crosswalk as defined by the rules, 
the Traffic and Motor Vehicle Regulations, and, therefore, this section 
becomes inapplicable. 

MR. McCARTHY: I think he is within the extension of lateral 
boundaries of the curblines of Barry Place. There is no marked cross- 
walk at this intersection. 

MR. KEARNEY: That is correct, but the crosswalk as defined by 
these traffic regulations, and they are found in Section 2 -- 

THE COURT: There is no crosswalk there. 

MR. McCARTHY: There is no designated crosswalk, Your Honor. 
That is, no markings on the roadway. 

MR. KEARNEY: There are no markings on the roadway, there- 
fore, we have to go to the definition of what a crosswalk is. 

THE COURT: Where do we find that? 

- MR. McCARTHY: It is '2" and then they are arranged alphabeti- 
cally, Your Honor. 
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MR. KEARNEY: I think it is here, Your Honor. It ig defined 
right here. 

THE COURT: Yes. Do you think you have evidence that it was 

within this? 

MR. McCARTHY: Your Honor, Mr. Johnson testified that he 
walked to the south end of the loading platform and then walked four or 
five feet south of that and waited until the street car from which he had 
alighted proceeded south, and then he began to walk due east, and we 
contend he would come, after he got about 20 feet due east he turned 
and walked south. Now, while there is no evidence of where the precise 
point of impact was, he is certainly with an extension of the lateral 
boundary lines of Barry Place, which, to me, would be the) definition 
that would apply in this situation in the absence of marked +- 

THE COURT: What do you mean, extension? 

MR. UMSTEAD: If it please the Court, if you will notice on the 
board, Mr. Johnson put the "'X" across the north bound tracks, and he 


said he went three or four feet south of the loading ae before he 
e 


went due east. If, infact, he did that, then it does not line up with the 
lateral lines of the curb, which is what is required, so he was walking 
in an area which is not even an unmarked crosswalk. 
MR. McCARTHY: I'm not so sure he did put an "X" there, but he 
testified he took several steps to the south after proceeding east. 
MR. UMSTEAD: By his own scale he would have to go some 18 or 
more feet to reach the point where he would be in the unmarked cross- 
walk, from the loading platform. 
MR. McCARTHY: Do you mean to suggest that when a party gets 
off the streetcar attempting to go to the east side of Georgia, as he did, 
they must first go to the west side of Georgia and go down to the other 
corner before they can then cross the entire street, or they must walk 
18 feet into the middle of an intersection? 
MR. UMSTEAD: I am making no suggestion; I am merely saying 
he wasn't within the definition of this traffic regulation, and I think the 
traffic regulation provides too that he shall continue and go all the way 
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across. It doesn't provide for him walking in the middle of an inter- 
section. 
MR. McCARTHY: That is a matter of defense. 
THE COURT: I suppose this involves a question of fact, so the 


offer of 52-A, in part, the first sentence, I think necessarily requires 


the offer of the definition. 

MR. McCARTHY: Oh, certainly. I will offer it. The definition 
as set out in Section 2 also, so that it is clear to the jury. 

THE COURT: Very well. 

MR. UMSTEAD: The only reason that I thought it wasn't proper 
was because from his own testimony he wasn't there, you see, and that 
is undisputed. 

MR. McCARTHY: Everything is undisputed, There hasn't even 
been an opening statement. 

THE COURT: There is a question of fact just where he was. 

MR. McCARTHY: I also offer Section 54: 

“Notwithstanding the provisions of this article and of 

Article 3, Section 11, every driver of a vehicle shall ex- 

ercise due'care to avoid colliding with any pedestrian upon 

any roadway, and shall give warning by sounding horn when 

necessary, and shall exercise proper precaution upon 

observing any child or any confused or incapacitated person 

upon a roadway." 

THE COURT: That is -- 

MR. McCARTHY: 54, Your Honor. 

MR. KEARNEY: Your Honor, this is not pertinent because Mr. 
Johnson has testified that he did hear a siren prior to being struck. 

MR. McCARTHY: His testimony was that a split second before he 
lost consciousness, as if in a dream -- his precise words -- he heard a 
siren. His next recollection was he regained consciousness in an 
ambulance. 

THE COURT: I will permit the offer of 54. 

MR. McCARTHY: Your Honor, when did we last meet? Tuesday, 
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I guess. I asked a question of Mr. Johnson as to "Did you see the motor 


vehicle before the impact?" There was an objection to that 
the basis that it was leading, which objection was sustained. 


question on 
I would 


like to make a proffer of what his answer would have been had he 


been permitted to answer that question, and his answer would have been, 


"No. w 


THE COURT: I think I will allow you to recall him and take the 


answer. 
MR. McCARTHY: All right, sir. 
THE COURT: That will be subject to cross-examinati 
(In open court:) 
Thereupon 
CHARLES FRANKLIN JOHNSON 


was recalled to the stand in his own behalf and having previously been 


sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McCARTHY: 


Q. Mr. Johnson, I shall just ask you this one question: did you 


at any time prior to the time you lost consciousness on the morning in 


question, see the motor vehicle which was in collision with you? 


A. No. 
MR. McCARTHY: You may examine. 
MR. KEARNEY: We have no questions, Your Honor. 
THE COURT: Step down. 


MR. McCARTHY: Your Honor, may I read the regulations which 


have been offered and received? 
THE COURT: Yes. You may read them to the Jury. 
MR. McCARTHY: Thank you, Your Honor. 


Ladies and gentlemen, these traffic regulations in force and effect 


at the time of this occurrence have been received in evidence on the 
part of the Plaintiff. These are the Traffic and Motor Vehicle Regula- 


tions of the District of Columbia. 


32 
Section 30 has to do with further limitations on driving to the left 
of the center of the roadway. 
30-A-2. No vehicle shall at any time be driven to 
the left side of the roadway under the following conditions: 
‘When approaching within 100 feet of or traversing 
any intersection or railroad grade crossing." 


Next is 52-A. Pedestrians’ right of way in crosswalks. 
"When traffic control signals are not in place or not 
in operation the driver of the vehicle shall yield the right 
of way slowing down or stopping if need be, to so yield to 
a pedestrian crossing the roadway within a crosswalk 
when the pedestrian is upon the half of the roadway upon 
which the vehicle is traveling, or when the pedestrian is 


approaching so closely from the opposite half of the road- 


way as to be in danger." 


Section 2 contains definitions of terms used in these regulations. 
Under that a crosswalk is defined as follows: < 
"That part of the roadway at an intersection included 
within the connections of the lateral lines of the sidewalks 
on opposite sides of the highway, that is, from the curbs, 
or, in the absence of curbs, from the edges of the 


traversable roadway." 


The last section, ladies and gentlemen, is Section 52. Drivers 
to exercise due care. 
"Notwithstanding the foregoing provisions of this 
article. every driver of a vehicle shall exercise due 
care to avoid colliding with any pedestrian upon any 
roadway, and shall give warning by sounding a horn when 
necessary, and shall exercise proper precaution upon 
observing any child, or confused, or incapacitated 
person upon a roadway." 
The Plaintiff will rest, Your Honor. 
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[ Filed March 4, 1960] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 1st day jof March, 
1960, before the Court and a jury of good and lawful persons of this 
district, to wit: 
* * * * 
who, after having been duly sworn to well and truly try the issues between 
Charles Franklin Johnson, plaintiff and Bernard Geffen, defendant and 
after this cause is heard and given to the jury in charge, they upon their 
oath say this 4th day of March, 1960, that they find for the defendant 
against said plaintiff; by direction of the Court. 
WHEREFORE, it is adjudged that said plaintiff take nothing by this 
action, that said defendant go hence without day, be for nothing held and 
recover of plaintiff his costs of defense. 
Harry M. Hull, Clerk, 


By /s/ J. Richard Earle, Jr. 
Deputy Clerk 


By direction of 
Judge F. Dickinson Letts 


[ Filed April 1, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 1st day of April, 1960, that the plain- 
tiff, Charles Franklin Johnson, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court enetered on the 4th day of March, 1960 in favor of defendant, 
against said plaintiff. 


/s/ Joseph S. McCarthy 
Attorney for Plaintiff 
* * * 


[ Certificate of Service] 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHARLES FRANKLIN JOHNSON 
Appellant 
No. 15,724 


BERNARD GEFFEN 


) 
) 
) 
) 
) 
) 
) 
) 
) 


STIPULATION REGARDING MATTERS TO BE INCLUDED 
WITHIN JOINT APPENDIX 


It is agreed and stipulated between the parties to this appeal that 
the following pleadings be included in the Joint Appendix: 
1. The Complaint. 
2. The Answer of the defendant, Bernard Geffen. 
3. The Answer of the defendant, District of Columbia. 
4. The Pretrial Order, including Pretrial Statements of the 
parties. 
5. The judgment. 
6. The Notice of Appeal. 
7. This Stipulation. 
8. In addition the following portions of the transcript are 
stipulated to be included in the Joint Appendix: 
(In Volume I) 
Page 3. 
Page 4, beginning at bottom of page "BY MR. McCARTHY"; 
and the balance of that page. 
Pages 5 to 14, inclusive. 
Page 15, the first answer only. 
Page 23, beginning with "Q. Mr. Johnson, I wonder if you 
would come down to the board * * * " and the balance of said page. 
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Pages 24 and 25 entirely. 
Page 26 down to middle of page where the Court commented: 
"Mr. McCarthy, you handed the Clerk what appears to be several exhibits." 
Page 39, beginning with the Cross-Examination of Mr. Kearney. 
Pages 40 to 49, inclusive. 
Page 50 down to the response "A, That's right." 


Page 52, the last question on said page. 


Page 53 entirely. 
Page 54 entirely. 
In Volume IL): 
The direct examination of Bernard Geffen, beginning at Page 
59 through Page 68, inclusive. 


/s/ Joseph S. McCarthy 

One Thousand Connecticut Ave. 
Washington 6, D. C. 

Attorney for Appellant 


/s/ John R. Hess 

Asst. Corporation for the 
District of Columbia 
District Building 
Attorney for Appellee 


BRIEF FOR APPELLEE 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHESTER H. GRAY, 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee, the question presented is: 
Was not the trial court correct in refusing to permit the case to 
go to the jury when the evidence failed to establish a prima facie case 


under any of the specific acts of negligence alleged? 
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UNITED-:STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 15, 724 


CHARLES FRANKLIN JOHNSON, 
Appellant, 
v. 
BERNARD GEFFEN, 


Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellee adopts all the matters contained in appellant's statement of 
the case and adds thereto the following: 

Before crossing Georgia Avenue, appellant looked to his left, or 
north up Georgia Avenue, and saw only an automobile, which he: was un- 
able to describe in any respect, 130 feet away proceeding south on the 


southbound streetcar tracks at approximately 20 to 25 miles per hour 


(J. A. 21-23). Appellant then proceeded to walk “briskly across 


Georgia Avenue to a point beyond the northbound streetcar tracks, indicat- 


ed by an "X" on Exhibit A, and then began walking south in the roadway, 
at which time he said he was injured (J. A. 20, 22). He stated that he 
crossed this street at this location in this manner over a hundred times 
in the past, and that on 600 other occasions on which he had crossed he 
walked to the sidewalk on the far side and then walked south on the side- 
walk (J. A. 19-20). He stated further that on the morning in question the 
weather was clear and dry (J. A. 12), and he described the view which he 
had to the north as follows: 
“Q. | Sir, how far up Georgia Avenue could you 
see when you looked to the north or to your left? 
A. Two or three blocks, at least two blocks. 


"Q. . Could you describe it, sir? A. Describe 
the street? : 


"Q. | Describe the view that you had looking up -- 
A. Oh, it's.a very open view uphill, so you can see 
nicely. 


"Q. | Go ahead, sir, I didn't mean to cut you off. 
A. There is nothing to obstruct your view. AsJI say, 
since it goes uphill gradually, that means you can see 
pretty far, because it's two, three or four blocks up 
to the top of the hill, so there's no obstruction. 


"Q. |_Do you know the name of the street on top 
of the hill? A. No, Idon't. I know the name of the 
next street going west. 


"Q. If I told you Euclid Street was on top of 
the hill, would that mean anything to you? A. I know 
Euclid Street is next going west, but I wasn't sure jit 
was the top of the hill. 


"Q. But you could see all the way to the top 
of the hill? A. Yes." (J. A. 23-24) 


SUMMARY OF THE ARGUMENT 


The record is void of proof of any of the acts or theories of negli- 
gence upon which, in the trial court, appellant relied to establish the 
liability of appelleefor the injuries he sustained. Nothing can be gleaned 
from the record to indicate that appellee failed to give his full time and at- 
tention to the operation of his police motorcycle, that he was speeding, or 
that he failed to sound a warning. Further, the elements necessary for in- 
voking into the case the doctrine of last clear chance were totally lacking. 

The record shows no motion by appellant for leave to amend the 
pretrial order to incorporate therein the acts or theories of negligence 
upon which he now apparently relies. Appellant is, therefore, by settled 
authority, bound by the pretrial order, and appellee had the right to rely 
upon the pretrial order as controlling the parties on the presentation of their 


proof. 


ARGUMENT 
Because appellant failed to establish that appellee was 
not err when it directed a verdict at the close 
of appellant's case. 

In his pretrial statement, which was, by the court, incorporated in 
its pretrial order, appellant, under the heading of "Negligence Alleged", 
specified the following as the specific acts of negligence upon which he re- 
lied to establish the liability of appellee for his injuries: 

"1. | Failure to give full time and attention. 

"2. Failure to sound a warning. 

"3. Excessive speed. 

"4, | Rely upon the doctrine of ‘last clear chance’." 

Appellant at no time moved the court to modify or amend this order. 
He is, therefore, bound by its provisions. Fernandez v. United Fruit Co. 
(C.C.A., 2d, 1952), 200 F.2d 414; Washington v. General Motors Ac- 
ceptance Corporation, (D. C., Fla., 1956), 19F.R.D, 370. 


The evidence,| together with all reasonable inferences which can be 


drawn therefrom, utterly fails to establish that appellee was negligent as 
alleged. The most that can be said for appellant's evidence is that, while 
crossing Georgia Avenue at a point other than a crosswalk, he was collided 


with by a motorcycle operated by appellee, a police officer, who was, at 


the time, proceeding in a southerly direction on Georgia Avenu 


e. These 


facts, however, do not support appellant's contentions that the police 


officer was using excessive speed, that he failed to sound a warning, or 


that he failed to give full time and attention to the operation of his motor- 


cycle, nor can any reasonable inference to those effects be drawn there- 


from. The police officer, called as a witness on behalf of appellant, 


testified only that he was proceeding in a southerly direction on Georgia 


Avenue at the time his motorcycle collided with appellant. In 


this con- 


nection, however, it is significant that appellant's counsel very carefully 


refrained from eliciting from appellee testimony in respect to the circum- 


stances under which this accident occurred. 
Certainly one cannot infer that a driver failed to give fu 


attention to the operation of a motor vehicle merely because he 


Ml time and 


had crossed 


the center line of a street. This is particularly true in the case of a 


police officer who, it is commonly known, is, under certain conditions, . 


permitted by the Traffic and Motor Vehicle Regulations for the 
Columbia to disregard regulations ordinarily governing movem 
traffic. 

Appellant's second allegation, that appellee was neglige 


of his failure to sound a warning, is refuted by his own testimo 


District of 


ent of 


nt because 


ny that he 


'm™ * * hearing a siren as if ina dream, just 
a momentary flash, just an instantaneous flash in 
my mind, the sound of a siren" (J. A. 15). 

No evidence whatsoever was adduced regarding speed. Appellant 
admits that he did not, at any time, see the police motorcycle that struck 
him (J. A. 31). 

In disposing of appellant's fourth theory of liability, it sould suffice 
to say that it is elementary that the doctrine of last clear chance is not ap- 
plicable under the facts of this case. Dean v. Century Motors, Inc., 81 
U. S. App. D. C. 9, 154 F.2d 201. 

In spite of the failure of proof of the specific acts of negligence al- 
leged in the pretrial order, appellant contends that he has made out a prima 
facie case against appellee. Obviously, he is relying upon some act of 
negligence not incorporated in the pretrial order. Such attempts have been 
consistently stricken down by the courts. The reasons the courts have re- 


quired adherence to the provisions of the pretrial order were stated by Dis- 


trict Judge Holtzoff in McCarthy v. Lerner Stores Corporation (D. C., 
D. C., 1949) 9 F. R. D. 31, as follows: 


"One of the chief purposes of pretrial procedure, 
and the principal usefulness of a pretrial order, is to 
formulate the issues to be litigated at the trial. The 
parties are bound by the pretrial order. They may 


not later inject an issue not raised at the pretrial 
conference, Otherwise the primary objective of 
pretrial procedure would be defeated. 


‘It is assumed by the Court that at the pretrial 
counsel are as thoroughly familiar with the case-- 
making as complete a disclosure as they would at the 
trial, and being as completely prepared--as they 
will be at the trial. This is an unavoidable and 
inexorable duty that the existing Federal practice 
imposes on members of the bar. To say that parties 
are not bound by the pretrial order is a misunderstand- 
ing of the purpose and the office of pretrial." 


Fernandez v. United Fruit Co., supra, a personal injury case, in- 


volved an attempt by the plaintiff to prove acts of negligence other than 
those enumerated in the pretrial order. In sustaining the trial court's 
action in limiting proof to the acts of negligence specified in the pretrial 
order, the Court stated: 


't* * * But the pretrial order enumerated the 
only issues to be dealt with at the trial, and these 
were limited to questions raised by the allegations 
of negligence. If the plaintiff wished to present 
other issues at the trial he should have asked for an 
amendment of the pre-trial order, which he faile 


todo. We find no error in the conduct of the trial. 
* * «KN 


In restricting plaintiff's proof to the negligence alleged, the court, 


in McKinley v. Denver and R.G.W.R. Co., 119 Col. 203, 201 P. 2d 905, 
stated: ) 


*t* « * When the specific acts of negligence upon 
which plaintiff relies are declared by him, whether in 
his complaint or at pretrial conference or in any other 
manner, it is the general rule that.he is restricted 
thereby. He must maintain his cause, if at.all, by 
proof of the negligence so charged. No reason of 
surprise or excusable negligence appears to justify an 
exception here to the general rule." 


See also: Fowler v. Crown-Zellerbach Corporation (C.C.A. 9th, 
1947), 163 F.2d 773; King v. Edward Hines Lumber Co. (D. C., Ore., 
1946), 68F. Supp. 1019; Johnson v. Glassley, 118 Ind. App. 704, 
83 N. E. 2d 488. 

Appellant seems to attach some importance to the fact that § 30 (a) 
(2) of the Traffic and Motor Vehicle-Regulations for the District.of Columbia 


was admitted into evidence without any objection thereto by appellee. . That 


regulation prohibits a vehicle from being driven to the left of the center of a 
roadway within 100 feet of an intersection. As was discussed above, that 
regulation was not)relevant to any of the issues framed in the pretrial 
order. The fact that appellant was permitted to introduce evidence on issues 
other than those Stated in the pretrial order may not be taken as a modifica- 
tion of the order. 

Modification of a pretrial order must be by direction and not by 
indirection. It must be “attended by a degree of directness and formality 


appropriate to a court Order of such magnitude that from the time of its 


entry it ‘controls the subsequent course of action.'"" Jenkins!v. Devine 
Foods, Inc., 3 N. J. 450, 70 A. 2d 736. | 
Appellant at no time moved the trial court to amend the pretrial 
order to incorporate the acts or theories of negligence upon which he now 
relies. Appellee, having observed that appellant failed to put in any evi- 
dence to prove any of the acts of negligence set forth in the pretrial order 
and having heard no request from appellant for leave to amend the pre- 
trial order to conform to a weak attempt to establish a different negligent 
act, had a right to, and did in fact, rely upon the binding effect/of the 
pretrial order. It would, therefore, be unjust to require appellee to 
undergo the burden of a new trial by permitting appellant to repudiate the 


provisions of the pretrial order which were inserted therein at his instance. 


CONCLUSION 
It is respectfully submitted that appellant did not prove a prima 
facie case under the issues framed, and that the judgment of the trial court 


is, therefore, correct. 


CHESTER H. GRAY, 
Corporation Counsel, D. C. 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C. 


JOHN R. HESS, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellee, 
District Building, 
Washington 4, D. C. 
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PETITION FOR REHEARING IN BANC 


Appellee respectfully petitions the Court, pursuant to Rule 26 of the 


Rules of this Court, for a rehearing in the above-entitled cause by the entire 


Court sitting in banc. The reasons therefor are as follows: 


1. The judgment and opinion rendered by a division of this Court 


will, if permitted to stand, tend to weaken the effectiveness 


trial procedure. 


of federal pre- 


2. The opinion will create uncertainty where certainty heretofore 


existed. 
3. The importance of the question to the entire bar 


ing by the entire Court. 


justifies a hear- 


PRELIMINARY STATEMENT 
Appellant, Charles Franklin Johnson, a pedestrian, 


while crossing 


Georgia Avenue, Northwest, at a place other than a crosswalk (See Exhibit 


A), was collided with by a police motorcycle, operated by appellee. At 


the time of the collision the motorcycle was being operated 


to the left of the 


center of the street. The trial court, at the close of appellant's case, 


directed a verdict in favor of appellee on the ground that appellant failed to 


prove a prima facie case under any of the acts of negligence alleged in his 


pretrial statement, incorporated by the trial court in its pretrial order. 


The pretrial order reads in pertinent part as follows: 
"Facts Of The Occurrance 


"On February 11, 1957 at about 8:15 A.M. 


the male 


plaintiff, C. Frank Johnson was struck by a motorcycle 


owned by the District of Columbia and operated 


by its 


agent a policeman, the co-defendant, Bernard Geffen. 
The accident occurred at the intersections of Georgia 


Avenue and Barry Place, N. W., Washington. 


The 


plaintiff had alighted from a southbound streetcar at 
Georgia and Barry and was in the process of crossing 
Georgia Avenue when struck. The motorcyclist, who 
was southbound was across the center line into the north- 


bound lanes when he struck the male plaintiff. 


"Negligence Alleged 


Failure to give full time and attention, 


Failure to sound a warning. 
Excessive speed. 


Rely upon the doctrine of ‘last clear chance.'" 


Appellant's evidence did not support any of the acts of negligence 
alleged, but there was.evidence that, at the time of the collision, appellee 
was driving to the left of the center of the street. The division of the 
Court said in this connection: 


" *'* * The overall question upon the record now 
before us, applicable under either ultimate theory, was 
-whether an issue.as to. negligence in being on.the wrong 
side of the street was or was not inthe case. *** In 
view of possible readings of the statement as including 
the disputed issue as an issue to be tried, and in view of 
the conduct of both parties indicating that they so under- 
stood, we hold, although by a very slight margin of the 
competing considerations, that the disputed issue was 
presented and the defendant should have been put to his 
proof." [pages 6 and 7] 


ARGUMENT 


The provisions of a pretrial order are, until amended, 
binding on the ies 


Rule 16 of the Federal Rules of Civil Procedure, in pertinent part, 
provides as follows: 


"The court shall make an order which recites. the 
action taken at the [pretrial] conference, the amendments 
allowed'to the pleadings,. and the agreements made by 
-the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed of 
by admissions or agreements of counsel; and such order 
when entered controls the subsequent coursé of the action, 


unless modified at the trial to prevent manifest injustice. 
xee 1 


Pursuant to the above rule, the District Court entered a pretrial 


order setting forth, among other things, a concise statement of the facts 


giving rise to the cause of action, and a list of the acts of negligence upon 
which appellant stated that he would rely to prove his case against appellee. 
As heretofore pointed out, the acts of negligence were set forth clearly and 
succinctly under the heading of "Negligence Alleged." The issues to be 
_tried were thus framed and it was incumbent upon appellant to prove a 
prima facie case under at least one of them. 
Although appellant did not specify as an act of negligence driving to 
the left of the center of the roadway, a division of this Court nevertheless 
ruled that such.an issue was before the trial court. The division apparent- 
ly based its conclusion on the fact that appellee failed to object to the ad- 
mission in evidence of a traffic regulation, offered by appellant, which pro- 
hibits the operation of an automobile to the left of the center, of the roadway. 
Failure to object to irreievant evidence, however, cannot have the effect of 
making it relevant. The division of the Court has in effect ruled that the 
pretrial order was amended by the admission, without objection, of evidence 
on an entirely different theory of the case from that specified in the pretrial 


order. But insofar as appellee has been able to ascertain, modification of 


a pretrial order in this manner has never heretofore been permitted. 


The effect of the decision creates uncertainty as to the extent that 
litigants must anticipate and be prepared to meet issues other than those 


framed by the pretrial order. No longer will litigants be able to rely upon 


the pretrial order as controlling the subsequent course of litigation. In- 
stead, litigants must, at their peril, scrutinize each and every sentence 

of the pretrial order and analyze and weigh the effect of all questionable 
evidence for fear that failure to object thereto may cause a new and unknown 
issue to be injected into the case. One of the primary reasons for the 
adoption of the pretrial procedure was to eliminate this type of uncertainty 
in litigation. McCarthy v. Lerner Stores Corporation (D.C., D.C., 1949), 
9 F.R.D. 31. 

A majority of the division appears to have been influenced by 2 
belief that, upon a motion for a directed verdict, the pretrial order must 
be read in a light most favorable to the plaintiff. But, as pointed out by 
Mr. Justice Reed in his vigorous dissent: 

 */* * The question the court resolves on this motion 
is not one involving the credibility of witnesses or the 
strength of evidence, in which cases latitude is properly 
allowed for the variable views of the jury. *** The question 
is of law, of the correct, not the most favorable, interpre- 
tation of a document prepared by counsel in the course of 
litigation and approved by the court. *** [pages 10 & 11] 

Attempts to enlarge the scope of pretrial orders by the indirect 
method of proving issues not specified therein has been stricken down by 
the courts time and'again. Walker v. West Coast Fast Freight, Inc., 


(C.C.4., 9th, 1956), 233 F. 24939; Fowler v. Crown-Zellerbach Corpo- 


ration (C.C.A., 9th, 1947), 163 F. 24773; Fernandez v. United Fruit Co. 


(C.C.A., 2d, 1952), 200 F. 2d 414; McKinley v. Denver and R.G.W.R. 
Co., 119 Col. 208, 201 P. 24 905; King v. Edward Hines Lumber Co. 
(D.C., Ore., 1946), 68 F. Supp. 1019; and Johnson v. Glagsley, 118 Ind. 
App. 704, 83 N. E. 2d 488. To sanction the procedure employed in this 


ease is to invite further inroads into the well established, workable, and 


fair pretrial procedure as it has developed throughout the years. 


CONCLUSION 
In view of the foregoing and in view of the importance of the question 
in the further development of pretrial practice, it is respectfully submitted 


that this case should be reviewed by the entire membership of this Court 


sitting in banc. 


CHESTER H. GRAY, 
Corporation Counsel, D. C., 


MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C., 


HUBERT B. PAIR, 
Assistant Corporation (Counsel, D. C., 


JOHN R. HESS, 
Assistant Corporation Counsel, D. C., 


Attorneys for Appellee, 
District Building, 
Washington 4, D. C. 
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